Town of Brunswick, Maine
PLANNING BOARD

85 UNION STREET, BRUNSWICK, ME 04011

PLANNING BOARD AGENDA
BRUNSWICK TOWN HALL
85 UNION STREET
TUESDAY, FEBRUARY 23, 2021, 7:00 P.M.
THIS MEETING IS BEING CONDUCTED VIA ELECTRONIC DEVICES WITH PLANNING BOARD MEMBERS PARTICIPATING
FROM REMOTE LOCATIONS.
THERE IS NO OPPORTUNITY FOR THE PUBLIC TO VIEW THIS MEETING IN PERSON.
THE PUBLIC CAN VIEW OR LISTEN TO THE MEETING ON TV3 (CHANNEL 3 ON COMCAST) OR VIA LIVE STREAM FROM
THE TOWN’S WEBSITE: http://tv3hd.brunswickme.org/CablecastPublicSite/watch/1?channel=1
THE PUBLIC MAY PROVIDE COMMENT VIA EMAIL (mpanfil@brunswickme.org) PRIOR TO THE MEETING OR
THEY MAY PROVIDE LIVE COMMENT VIA ZOOM TELEPHONE AT:
+1 (929) 205 6099; MEETING ID: 851 1064 3475; PASSWORD: 373974

1. Workshop: As requested by the Town Council at their February 1, 2021 meeting, the Planning Board will hold a

workshop to consider recommendations from District 2 Town Councilor Steve Walker pertaining to Section 4.3.4,
Protection of Significant Plan and Animal Habitat, of the Town of Brunswick Zoning Ordinance.

2. Other Business
3. Approval of Minutes
4. Adjourn

This agenda is mailed to owners of property within 200 feet of proposed development sites and 300 feet for Conditional Use or Special Use
Permits. Please call the Brunswick Department of Planning and Development (725-6660) with questions or comments. Individuals needing
auxiliary aids for effective communications please call 725-6659 or TDD 725-5521. This meeting will be televised.

Town of Brunswick, Maine
DEPARTMENT OF PLANNING AND DEVELOPMENT

MEMORANDUM
TO:
FROM:
DATE:
SUBJECT:

I.

II.

Planning Board

Matt Panfil, AICP CUD, LEED AP BD+C, Director of Planning & Development
Jared Woolston, AICP, Town Planner
February 23, 2021

Workshop – Zoning Ordinance Update – Section 4.3.4, Protection of Significant Plant
and Animal Habitat

INTRODUCTION:
Pursuant to Section 5.2.11, Ordinance Text or Map Amendment, District 2 Town Councilor Steve
Walker distributed a memorandum (Attachment A), dated January 12, 2021, and proposed text
amendments (Attachment B) pertaining to Section 4.3.4, Protection of Significant Plan and Animal
Habitat, of the Town of Brunswick Zoning Ordinance. The letter includes supporting justification for
plant and animal habitat protections within the 2008 Comprehensive Plan and a critique of the
current development review process for considering activities affecting plant and animal habitat. At
their February 1, 2021 meeting, the Town Council agreed to forward the proposed text amendments
to the Planning Board for their review and recommendation. A draft project timeline and a cursory
review of existing natural resource mitigation requirements in Maine are included within this
memorandum.
DRAFT REVIEW TIMELINE:
•
•
•
•
•
•
•

February 23, 2021:

Workshop #1

March 23, 2021:

Workshop #3 (if necessary) and Planning Board to set a Public
Hearing date for Tuesday, April 13, 2021.

March 9, 2021:

April 13, 2021:
May 3, 2021:

May 17, 2021:

June 16, 2021:

Workshop #2

Public Hearing

Town Council to set a Public Hearing Date for Monday, May 17, 2021.
Town Council Public Hearing

Proposed text amendments take effect, if approved.
--- continued on next page ---

III.

HABITAT MITIGATION IN MAINE AND NORTHERN NEW ENGLAND:
Planning staff contacted colleagues in regional planning organizations in Cumberland, Hancock, and
York Counties to learn about any adopted habitat mitigation standards within municipal zoning
ordinances. Staff did not discover any local ordinances that consider mitigation thresholds or specific
ratios for habitat impact to creation, enhancement, or preservation of plant and animal habitat (i.e.,
1:1, 2:1, 3:1, etc. mitigation ratios). Various planning professionals within the Northern New England
Chapter of the American Planning Association are available to staff should the Planning Board wish
to cast a wider net and learn about any local mitigation standards throughout Maine, New Hampshire,
and Vermont.

Staff identified a few municipal wetland mitigation standards in Maine that may guide local habitat
mitigation decisions in Brunswick. For example, the Town of Kennebunk adopted a Comprehensive
Planning goal in 2020 to create, “a community-wide wetland policy and mitigation program.” 1 The
mitigation program is to be created in consultation with Kennebunk’s Planning Board and
Conservation Commission. In a 2019 Planning Board review, Kennebunk identified the City of South
Portland and Town of Kittery as municipalities with existing wetlands mitigation standards. 2 In
addition to Maine standards, the Kennebunk Planning Board’s review noted the Maine Natural
Resources Protection Act (NRPA) standards for mitigation, including monetary compensation for
wetland impacts (i.e., payment in lieu of further minimizing wetland impacts). 3,4

In addition to wetland protections and mitigation standards in Maine, the NRPA “scenic and
aesthetic” rule and Site Location of Development (“Site Law”) “no adverse effect” rule are two (2)
Maine standards that protect important habitat or natural plant communities in uplands not
associated with wetlands and waterbodies. The mitigation requirements for “scenic and aesthetic
uses” in DEP Rule Chapter 315 describe specific jurisdiction adjacent to several “scenic (protected
natural) resources” and wide discretionary authority to mitigate impacts to the line of sight to these
resources. 5 Although the specific context of “scenic resources” may not be directly related to the
consideration of mitigation for direct impacts to natural areas protected in the Town, the mitigation
standards in the rule may be of interest.
The Site Law standards for “no adverse effect to the natural environment” enables a wider scope of
authority for considering natural resource protection beyond the NRPA licensing standards that
protect wetlands, waterbodies, and associated wildlife habitats (see Title 38 M.R.S.A. Section 484(3)
and DEP Rule Chapter 375). 6 This authority is granted under Site Law for the consideration of
projects of statewide significance (i.e., 3-acres of new structure, 20-acre developments, 30-acre
residential subdivisions, etc.). Additionally, the Site Law Chapter 380 Rule, has standards to protect
imperiled (S2) and critically imperiled (S1) plant communities as identified by the Maine Natural
Areas Program (MNAP). Long term electric transmission line projects throughout Maine are an
example of a long-term project that may trigger Site Law’s Chapter 380 Rule.
In addition to a review of available habitat protection and mitigation standards, staff advise
Kennebunk 2020 Comprehensive Plan
https://www.maine.gov/DACF/municipalplanning/comp_plans/Kennebunk_2020.pdf
2 Kennebunk Planning Board (2019) wetland mitigation report
https://www.kennebunkmaine.us/AgendaCenter/ViewFile/Agenda/_07082019-2172
3 NRPA Chapter 310 Wetlands and Waterbodies Protection
https://www.maine.gov/sos/cec/rules/06/096/096c310.docx
4 DEP Fact Sheet, In Lieu Fee Compensation Program
https://www.maine.gov/dep/land/nrpa/ILF_and_NRCP/ILF/fs-in-lieu-fee.pdf
5 Assessing and Mitigating Impacts to Existing Scenic and Aesthetic Uses
https://www.maine.gov/sos/cec/rules/06/096/096c315.doc
6 Site Law Rule Ch 375 “No adverse effect” https://www.maine.gov/sos/cec/rules/06/096/096c375.docx
1

2

considering the planned improvements at the Captain Fitzgerald Recreation and Conservation Area
as outlined in the adopted Recreation Trails and Open Space (RTOS) Management Plan. 7 This parcel
contains an S1 plant community identified as a sandplain grassland by MNAP. The planned
improvements include disturbance to the plant habitat for recreation areas such as paved accessways
and playing fields. The planned improvements at this location could serve as a local mitigation case
study for the Planning Board to consider.

IV.

Due to the volume of materials provided in this report, only paper copies of the memorandum and
text amendments from Councilor Walker and links to the information described herein are provided.
Should the Planning Board wish to review any of the information described in this email or further
information beyond what is provided staff will prepare a paper packet of information for review.

V.

Prior to scheduling a public hearing to make a recommendation to the Town Council, the Planning
Board shall hold another workshop at their next regularly scheduled meeting on March 9, 2021.

REQUESTED ACTION:

ATTACHMENTS:

A. Memorandum from District 2 Town Councilor Steve Walker, dated January 12, 2021.
B. Proposed text amendments (prepared by Steve Walker) to Section 4.3.4, Protection of
Significant Plan and Animal Habitat, of the Town of Brunswick Zoning Ordinance.

Recreation Trails and Open Space (RTOS) Management Plan
https://www.brunswickme.org/DocumentCenter/View/3024/Recreation-Trails-and-Open-SpaceManagement-Plan-Properties-Conveyed-to-Town-from-BNAS
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TO:

Brunswick Town Council

FROM: Steve Walker, District 2
Date:

January 12, 2021

RE:

Clarification to Existing Mitigation Requirements Section 4.3.4. “Protection of
Significant Plant and Animal Habitat”

Dear Colleagues,
In the opening pages of the 2008 Comprehensive Plan, the vision statement identifies the
“incremental loss of some of the community’s highly valued habitats and natural resources” as a significant concern
to be addressed.
The Plan’s Proposed Major Policies, Objectives, and Actions include:
“Provide clear mechanisms and incentives to protect significant open space and natural resources”
A key action identified by the plan is to “revise the zoning ordinance to ensure that land with high resource
value is preserved in development process”.
In 2013, the Zoning Ordinance Rewrite Committee (ZORC) was established with a primary
objective to “reflect the planning directions established in the Comprehensive Plan”
Section 4.3.4. of the current ordinance “Protection of Significant Plant and Animal Habitat” was
drafted by ZORC to provide more effective protections than included in the 1997 section 411.2
“Preservation of Natural Features”. This provision was adopted by the Town Council as part of
the zoning ordinance and is in force today.
The recent revision includes a standard that “developments shall provide any mitigation measures necessary to
ensure that the development will not cause undue adverse impacts on the following habitat areas and the plant and
animal species they support”.
A recent project tested the application of this standard through the development of a full 15+/acres of a critically imperiled natural community, one of the specifically listed Significant Plant and
Animal Habitats. No meaningful mitigation measures were proposed that would prevent an undue
adverse impact to the natural community, or the rare plants and rare animals it supports.
At the time of the project review, the justification given for allowing the project impact without
adequate mitigation measures was that there was no clear process for determining an approach to
mitigation, and thus notwithstanding the ordinance’s actual requirement, the staff could effectively
waive it.
Rather than debate about whether it passes muster for staff to decide to waive a requirement due to
a failure by the Town to create appropriate processes to fulfill a clear directive adopted by the
Council, it is more important to provide clarity so that staff and developers will follow it going
forward. To do otherwise is to continue to allow a de facto waiver of a regulatory requirement,
which creates enforcement uncertainty that will serve no one well. This is particularly the case
where parallel processes in effect for decades exist at the state and federal levels. Brunswick’s failure

to apply requirements which are closely modeled on those at the state and federal levels which have
longstanding procedures and policies might be difficult to defend in future litigation.
Below are proposed revisions to Section 4.3.4 to clarify how to conduct the already required impact
assessments in the existing ordinance, and an approach to determine mitigation requirements based
on the impact assessment.
The intent is to provide a simple, measurable, and predictable approach that is consistent with state
and federal review approaches. Adoption will provide an incentive to avoid and minimize impacts
to these significant habitat features moving forward while not prohibiting unavoidable impacts.
Additionally, this draft language is intended to piggy-back state and or federal mitigation
requirements and not result in local double-dipping of mitigation requirements. If a project is
required to mitigate for impacts under state or federal review authority, local requirements may be
waived.
Time after time, the residents of Brunswick have demonstrated their support for protections of our
most vulnerable natural resources. We are in the beginnings of a worldwide biodiversity crisis. The
intent of this ordinance change is to facilitate meaningful implementation and enforcement of
existing ordinance provisions. The existing ordinance text is in black font, proposed changes are in
red underscored font.

4.3.4. Protection of Significant Plant and Animal Habitat
A. General Standard
The development will not have an undue adverse effect on important plant and animal
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habitats identified by the Maine Department of Inland Fisheries and Wildlife or Town of
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Brunswick, or on rare and irreplaceable natural areas, such as rare and exemplary natural
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communities and rare plant habitat as identified by the Maine Natural Areas Program.
B. Specific Standards
(1) Developments shall provide any mitigation measures necessary to ensure that the
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development will not cause undue adverse impacts on the following habitat areas and
the plant and animal species they support:
a. The Wildlife Protection Overlay WPO District; and
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b. Areas identified and mapped by the Maine Department of Inland Fisheries and
Wildlife, the Maine Natural Areas programProgram and/or Town of Brunswick as:
i. Habitat for State or Federal-designated rare, threatened, or endangered plant
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or animal species;
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ii. High and moderate value waterfowl and wading bird habitats, including
nesting and feeding areas;

Formatted: Indent: Left: 1", First line: 0.5"

iii. Shorebird feeding or roosting areas and seabird nesting islands;
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iv. Significant vernal pools;
v. Rare or exemplary natural communities as identified by the Maine Natural
Areas program; or
vi. State identified significant or sensitive wildlife communities.

i.

(2) Mitigation measures shall be based on an assessment of the development’s potential
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impact on the Significant Plant and Animal Habitat significant habitat and adjacent areas
supporting such habitat.
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The assessment shall be based on a calculation of the following direct disturbances:
a. outer extent of structure footprint as measured at largest ground footprint or
supported structure dimensions whichever is greater;
b. Area of fill or excavation;
c. areas to be cleared and maintained as lawn, or other ornamental landscaping not
intended to enhance the Significant Plant and Animal Habitat;
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d. Agriculture/forestry that requires significant soil disturbance, herbicide application, or
other practice intended to nurture a species incompatible with the Significant Plant and
Animal Habitat;
ii.

iii.

Mitigation measures shall be comprised of the following:
a. Actions resulting in the permanent conservation of like Significant Plant and Animal
Habitat at a ratio of at least 1:1 of direct disturbance area as measured by assessment
process (2.i.); or
b. Restoration or enhancement of like Significant Plant and Animal Habitat at a 4:1 ratio of
direct disturbance area as measured by assessment process (2.i.) and following a plan
reviewed by the Maine Natural Areas Program and Maine Department of Inland
Fisheries and Wildlife; or
c. A combination of ii.a and ii.b above used to meet mitigation requirement ratios; and
d. Measures to buffer adjacent Significant Plant and Animal Habitat from development
disturbance including light, noise, motorized vehicle traffic, runoff, and invasive species.
Exemption to mitigation requirement
The planning board may waive mitigation measures required under this ordinance if state or
federal permitting actions require mitigation that meets or exceeds town requirements.
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